It Is a Constitution We Are Expounding: A Debate
Alex Kozinski* & J.D. Williams**

Chief Justice Marshall’s immortal words have been repeated
often in the Supreme Court’s decisions, usually as support for
expansive policy-making judgments. The appropriateness of
expansive Supreme Court decision-making is addressed in the
following debate between Judge Kozinski and Professor Wil-
liams. The debate is largely adapted from speeches delivered
June 4, 1987, at the University of Utah, during the Scott and
Kathy Wood Loveless Lecture. In Part I, Judge Kozinski con-
tends that unfortunately Marshall’s phrase has allowed the
Court to read words into or out of the Constitution at its con-
venience. In Part II, Professor Williams argues that the words
of the Constitution must be interpreted according to contem-
porary values, precisely because “it is a constitution we are
expounding.”

I. JupgeE Kozinskr: THAT UNFORTUNATE IMMORTAL PHRASE

The debate topic tonight is It Is a Constitution We Are Ex-
pounding, with emphasis on the word “constitution.” The topic is
derived from one of the most celebrated phrases in our constitu-
tional history, having had its genesis in Chief Justice John Mar-
shall’s 1819 opinion in McCulloch v. Maryland.*

The issue in McCulloch was whether Congress had the author-
ity to charter the Bank of the United States. The authority was
not otherwise expressly provided in the Constitution, and the
Court had to decide whether that authority was implied by the
necessary and proper clause from an enumerated power. While this
does not present a difficult question today, at that early stage in
our constitutional history, it required some thought. In resolving
the issue Chief Justice Marshall noted that a written constitution
could not enumerate every single act government might need to do.
A man with a gift for writing and a sense for the dramatic, he en-
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1. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).
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capsulated this thought in a passage that has since become famous:

A constitution, to contain accurate detail of all the subdivisions of
which its great powers will admit, and of all the means by which
they may be carried into execution, would partake of the prolixity of
a legal code, and could scarcely be embraced by the human mind. It
would probably never be understood by the public. Its nature, there-
fore, requires, that only its great outlines should be marked, its im-
portant objects designated, and the minor ingredients which com-
pose those objects be deduced from the nature of the objects
themselves.?

Marshall then concluded this very famous passage with an even
more famous aphorism: “[W]e must never forget, that it is a con-
stitution we are expounding.’

While the result Marshall reached is indisputably correct, had
I been there, I would have encouraged him to take out that fateful
phrase. With the benefit of a century and a half of hindsight, we
can see that the phrase has taken on a life of its own and has come
to symbolize a theory of constitutional adjudication that Marshall
may not have fully envisioned when he wrote it. The phrase has
been quoted more than five dozen times in the federal courts,
about half of those times by the Supreme Court. Almost without
exception the phrase is invoked by a judge who wishes to do some-
thing that is just not quite found in the Constitution. Sometimes
the phrase is used to find new guarantees or rights; other times the
phrase is advanced to abridge rights that are already there. There
is almost nothing a judge cannot do, no matter how novel, if he is
willing to say the phrase loud enough.

A good example is the Supreme Court’s 1943 decision in Hira-
bayashi v. United States.* During World War II, Congress im-
posed an 8:00 p.m. curfew on American citizens of Japanese de-
scent. The curfew was challenged and the issue of its
constitutionality came before the Supreme Court. The Court rec-
ognized the difficulty in squaring the Constitution’s guarantee of
equal protection with a curfew that discriminated on the basis of
race and ancestry, but nevertheless upheld the curfew, relying on
Marshall’s incantation. The Court stated:

Because racial discriminations are in most circumstances irrelevant
and therefore prohibited, it by no means follows that, in dealing

2. Id. at 407.
3. Id. (emphasis in original).
4. 320 U.S. 81 (1943).
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with the perils of war, Congress and the Executive are wholly pre-
cluded from taking into account those facts and circumstances
which . . . may in fact place citizens of one ancestry in a different
category from others. “We must never forget that it is a constitution
we are expounding,” “a constitution intended to endure for ages to
come, and, consequently, to be adapted for various crises in human
affairs.”®

Even when the phrase is not explicitly invoked, it casts a very
long shadow. The prevailing view among lawyers, law professors,
and judges is that the Constitution must be interpreted in a mate-
rially different fashion than other legal instruments, such as stat-
utes, regulations, or contracts. Probably the leading exponent of
this view is Supreme Court Justice William Brennan. Justice Bren-
nan, who has served since 1956, far longer than any other member
of the current Court, sees a Constitution whose text is binding only
in the limited sense that it sets forth ideals towards which society
should strive. According to Justice Brennan, the Constitution con-
tains “majestic generalities and ennobling pronouncements [that]
are both luminous and obscure.”® Thus, interpreting the Constitu-
tion means applying the broad visions of the Constitution—the as-
pirations toward “social justice, brotherhood, and human dig-
nity”’—to contemporary problems. In a modern paraphrase of
Chief Justice Marshall, Justice Brennan tells us that “the genius of
the Constitution rests not in any static meaning it might have had
in a world that is dead and gone, but in the adaptability of its
great principles to cope with current problems and current
needs.”® ‘

With all appropriate respect for my friend and colleague, Jus-
tice Brennan’s view does a serious disservice to the Constitution
and the political system that it supports. The Constitution is a
written document that serves as a charter for our self-government.
It embodies a consensus about the way the political process must
operate and sets important limitations on the power of govern-
ment. But it is a consensus of a most peculiar sort; it transcends
the present and encompasses generations both past and future.

5. Id. at 100-01 (quoting in part McCulloch, 17 U.S. (4 Wheat.) at 407, 415 (emphasis
in original)).

6. W. Brennan, Address to the Text and Teaching Symposium, Georgetown University
(Oct. 12, 1985), reprinted in The Great Debate: Interpreting Our Written Constitution 11,
11 (Federalist Society 1986) [hereinafter THE GREAT DEBATE].

7. Id.

8. Id at17.
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The Constitution thus represents the will of a transcendent major-
ity, tempering the excesses and passions of the transient majorities
that may prevail from time to time. In a very real sense the Consti-
tution is our compact with history.

The Constitution can maintain that compact and serve as the
lodestar of our political system only if its terms are binding on us.
To the extent we depart from the document’s language and rely
instead on generalities that we see written between the lines, we
rob the Constitution of its binding force and give free rein to the
fashions and passions of the day. What gives any instrument
meaning, be it a constitution, statute, or contract, is not its guiding
principles—luminescent or obscure—but its words, words that con-
vey precise and identifiable concepts. I will not argue that judges
ought to interpret the words of the Constitution more narrowly
than the words of other documents. The words and concepts of the
Constitution ought to be treated the same as words and concepts
of other legal instruments, and afforded such specificity or general-
ity as they naturally command. Judges should not look at the Con-
stitution from a distance and distill from it some guiding principles
that then serve as proxies for their own vision of right and wrong.

Admittedly there are difficulties in interpreting the constitu-
tional text. For one thing, most of the text was written two centu-
ries ago. The meaning of language has changed in subtle but im-
portant respects and it may be difficult for us to discern or
understand the context in which particular phrases were used. In
addition, since its original ratification, the Constitution has been
amended a number of times. Some of these amendments modify in
important respects the original constitutional scheme. The post-
Civil War amendments, in particular, alter the original allocation
of power and authority very significantly. Consequently, when we
interpret the Constitution, we have to understand not only what
was meant by the Framers, but also what was meant by those who
drafted and ratified amendments a century or more later. Finally,
as Justice Brennan notes, the world around us is constantly chang-
ing. The Framers could not have anticipated certain aspects of the
modern world, such as modern communication, with its awesome
power to disseminate information and invade privacy. To fit all
these developments within the framework of a document written
so long ago is a serious challenge.

It is a challenge we should accept and confront squarely, not
use as an excuse for turning our backs on the constitutional text
and concentrating on nebulous concepts such as human dignity, so-
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cial justice, brotherhood, or other “transformative ideals,” as Jus-
tice Brennan refers to them. Interpreting the language of legal in-
struments is never easy. For example, when construing statutes,
even ones recently passed, a court has to contend with competing
views as to what the drafters meant—whoever the drafters hap-
pened to be. Does one look merely at the language, or does one
consider committee reports, floor statements, testimony, or other
extrinsic evidence contained in legislative histories? This is a diffi-
cult problem, but one we confront every day.

The same is true of unforeseen problems. By and large, legal
questions arise because of situations that were not expressly antici-
pated by those who draft statutes, regulations, and contracts. Ap-
plying the law to novel situations lies at the very heart of what we
do as judges. I would suggest that interpreting the Constitution
presents problems that are not different in kind, and sometimes
not even in degree, from those encountered in interpreting other
documents. Even where there are special difficulties in interpreting
the Constitution, such difficulties have to be confronted squarely;
that is part of our responsibility as judges. It will not do to hide
behind phrases such as “it is a constitution we are expounding”
and thereby avoid the difficult and sometimes painful task of un-
derstanding what the Constitution actually means and how it ap-
plies to particular fact situations. Aphorisms like those used by
Marshall, and more recently by Justice Brennan, are simply a way
of squinting intellectually.

Three principles I believe are applicable in constitutional in-
terpretation. The first principle is textual fidelity. Whatever re-
sults are reached in a constitutional adjudication must be
grounded in the words of the Constitution. There is much debate
these days over whether we ought to read the words of the Consti-
tution as they were used by the Framers, or as they are used today,
or in some other fashion. This is a significant debate but one I will
bypass at this time. Whatever approach is taken, it is important
that our interpretation be grounded in the words actually used in
the Constitution, not in words or concepts that are not there.

This is by no means a universally shared view. For example,
Justices Brennan and Thurgood Marshall have taken the position
that capital punishment at all times and under all circumstances
violates the eighth amendment’s proscription of “cruel and un-
usual punishment.”® This conclusion would not be at all troubling

9. US. Const. amend. VIIL
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if the Justices based their view on the language of the Constitu-
tion, but this is not the case. While most people might agree that
the death penalty is cruel, there is a second question raised by the
constitutional text: Is it unusual? During the past ten years or so
there have been dozens of executions carried out in this country.°
Thirty-six states have passed capital punishment statutes since
1972.** In 1978, a plebescite in California, the nation’s most popu-
lous state, endorsed this penalty by an overwhelming margin.?? In
1986, three justices of the California Supreme Court were voted
out of office, largely, it is believed, because they voted consistently
against the death penalty.’® Except for a brief period in the 1960s
and 1970s, when there was some doubt about the constitutionality
of the death penalty, capital punishments were carried out every
year in this century, and probably every year going back to the
ratification of the Bill of Rights. In light of this data, it is difficult
to justify the view that capital punishment is unusual. Neverthe-
less, Supreme Court Justices are entrusted with the responsibility
of interpreting the law and the Constitution. If a Justice believes,
in the face of this information, that capital punishment is never-
theless unusual, he has a duty to hold death penalty statutes un-
constitutional. If Justices Brennan and Marshall did so on that
ground, it would be entirely within their prerogative and my disa-
greement with them would be merely a quibble.

That is not, however, the rationale Justices Brennan and Mar-
shall have adopted. Specifically, Justice Brennan tells us that he
opposes capital punishment because it is inconsistent with the con-
cept of “human dignity” that he considers to be the supreme prin-
ciple embodied in the Constitution.’* He admits that “[t]his is an
interpretation to which a majority of my fellow Justices—not to
mention, it would seem, a majority of my fellow countrymen—does
not subscribe. . . . On this issue, the death penalty, I hope to em-
body a community striving for human dignity for all, although per-
haps not yet arrived.”*® Ennobling, and doubtless sincere, as are
Justice Brennan’s views on this subject, they have nothing to do

10. See NAACP Legal Defense & Educational Fund, Inc., Death Row, U.S.A. (May 1,
1987) (unpublished statistics).

11. See id.

12. See CALIFORNIA SECRETARY OF STATE MARcH FoNG Eu, STATEMENT oF VoTE GEN-
ERAL ELECTION Nov. 7, 1978, at 39 (1978).

13. See CALIFORNIA SECRETARY OF STATE MARcH FonG Eu, STATEMENT oF VoTE GEN-
ERAL ELECTION Nov. 4, 1986, at 36-37 (1986).

14. See W. Brennan, supra note 6, at 24.

15. Id.
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with the text of the Constitution. Quite simply, Justice Brennan
has rejected the constitutional phrase “cruel and unusual” and has
substituted a moral principle that he derives from some other
source. I respectfully suggest that whatever latitude the Constitu-
tion might afford judges simply does not extend that far.

The second principle of constitutional interpretation I would
advance is that of consistency. This means that in interpreting the
Constitution judges have a responsibility to construe phrases of
similar generality in more or less the same way. The Constitution
is made up of a series of articles and amendments, and each, in
turn, has various sections, sentences, clauses, and phrases, some of
them quite specific, allowing little room for interpretation. Exam-
ples include the requirement that the President be at least thirty-
five years of age,'® and that two-thirds of each house of Congress
vote to propose a constitutional amendment.”

There are other provisions in the Constitution that are much
more general, however. For example, the first amendment prohib-
its abridgement of free speech and the fourth amendment prohib-
its unreasonable searches and seizures. Interpreting these kinds of
provisions calls for judgment. While staying well within the consti-
tutional text, judges may have an honest disagreement as to
whether a particular search is reasonable or whether a particular
governmental action abridges free speech. While judges may inter-
pret these provisions according to their own sense of right and
wrong, they have a responsibility to interpret clauses that have
similar generality more or less consistently.

Let me offer an example. The self-incrimination, due process,
and takings clauses of the fifth amendment were all drafted and
passed at the same time; they all seem to have the same level of
generality. The natural inference is that the Framers thought those
clauses embodied closely related concepts and expected them to be
treated in pari materia. The courts, however, have interpreted
those clauses separately and inconsistently. For example, extensive
procedures have been adopted by judicial decree for handling
criminal cases. Persons suspected of crime must be given a Mi-
randa®® warning at the time of their arrest; they are entitled to a
variety of procedural protections before and during trial. Much of
this is based on the fifth amendment’s prohibition against self-in-

16. US. Consr. art. IL§ 1, cl. 5.
17. Id. art. V.
18. See Miranda v. Arizona, 384 U.S. 436 (1966).
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crimination and its injunction against the deprivation of “life, lib-
erty or property” without “due process of law.”*? By judicial inter-
pretation these vague phrases have been given specific detailed
meanings.

By contrast, a neighboring clause of the fifth amendment—the
prohibition against the taking of private property for public use
“without just compensation”?°—has been read far more cautiously.
The Supreme Court has consistently held that government can
take a variety of actions that drastically diminish the value of pri-
vate property and enhance the public weal without compensating
the affected property owners. I find this troubling. The self-incrim-
ination clause, the due process clause, and the takings clause are
the last three clauses of the fifth amendment. They are obviously
viewed by the Framers as embodying closely related concepts. Yet
courts have interpreted them separately and, in my view, inconsis-
tently. This differential reflects the judicial philosophy that depri-
vations of life and liberty are fundamentally more deserving of
protection than deprivations of property. This philosophy is not
supported by the constitutional text, which speaks of life, liberty,
and property in one breath. Consistency would seem to suggest
that we have either fewer procedures in dealing with criminal de-
fendants or greater protection against governmental impairment of
property rights. While the Constitution does not tell us which
course to follow, whatever course we do choose we should follow
consistently.

The third principle of constitutional interpretation is that of
completeness. The Constitution is a relatively compact document.
The Framers and the drafters of the various amendments were de-
liberately terse. Many ideas that might constitute good govern-
ment were omitted, probably to allow legislators to make judg-
ments in light of changing circumstances. The strong inference is
that when something was put in the Constitution it was meant to
have a purpose and ought not be ignored. Yet surprisingly, there
are a number of provisions in the Constitution that have been ig-
nored or emasculated by judicial interpretation. A classic example
is the privileges and immunities clause of the fourteenth amend-
ment, which provides: “No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the

19. U.S. ConsTt. amend. V.
20. Id.
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