The Syufy Rosetta Stone

Editors’ Note: In 1990, United States v. Syufy Enterprises’
grabbed headlines for its style as well as its legal substance.
The reason: Some suspected that Judge Alex Kozinski of the *
Ninth Circuit worked more than 200 movie titles into the text of
the opinion.” Although Judge Kozinski will neither confirm
nor deny the suspicions, a rogue citation to Leonard Maltin’s TV
Movies and Video Guide (see note 10) has set many movie buffs
speculating.

We tried our hand at it, and came up with 215 titles,
underlined in the following reproduction of Judge Kozinski’s
opinion. Is it all just a big coincidence?

CAUTION: Do not turn the page yet. Go ahead, make
yourself a copy of the Syufy opinion from the Federal Reporter,
get a copy of Maltin’s book and see how well you do:

0-50 movies: Get a life.

50-100: Law Geek—but there’s hope.

100-150: A modern centaur: half lawyer, half movie buff.

150-200: Apply for a clerkship with Judge Kozinski now.

200 plus: Forget the law and get into The Industry—you’re a
natural.

OFFICIAL RULES:
Movie titles are judged by the 1989 edition of Maltin’s guide.
Only feature films count; no made-for-TV movies or mini-series.
Movie titles have to be exact; no letters may be added or deleted.
Only permissible change: de-capitalization.
Punctuation counts—“if” is not “if. . .” and “help” is not “HELP!.”
Everything except the headnotes (which are not included since
they are prepared by the printer) is fair game.

Have fun!

S oo

* 903 F.2d 659 (9th Cir. 1990).

**  See, e.g., L. Gordon Crovitz, Verdict: Frantic Antitrust Ideas Are Gone with
the Wind, WALL ST. J. May 23, 1990, at A23; Don DeBenedictis, Movie Movie, ABA
J. August 1990, at 20; Appeals Court Blasts U.S. Monopoly Suit Vs. Syufy,
VARIETY, May 10, 1990, at 1; Dick Goldberg, Judge Uses Ruling in Movie Case fo
Show What He Reel-ly Knows, L.A. DAILY J., May 10, 1990, at 1.
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United States of America, Plaintiff-Appellant,

v.
Syufy Enterprises; Raymond J. Syufy, Defendants-Appellees
No. 89-15475.

United States Court of Appeals, Ninth Circuit.
903 F.2d 659. Argued and Submitted August 14, 1989. Decided
May 9, 1990.

Robert B. Nicholson, Department of Justice, Washington,
D.C., for plaintiff-appellant.

Maxwell M Blecher, Blecher & Collins, Los Angeles,
California, for defendants-appellees.

Appeal from the United States District Court for the
Northern District of California.

Before Wiggins and Kozinski, Circuit Judges, and
Quackenbush, District Judge

Kozinski, Circuit Judge:

Suspect that giant film distributors like Columbia,
Paramount and Twentieth Century-Fox had fallen prey to
Raymond Syufy, the canny operator of a chain of Las Vegas,
Nevada, movie theatres, the United States Department of
Justice brought this civil antitrust action to force Syufy to
disgorge the theatres he had purchased in 1982-84 from his
former competitors. The case is unusual in a number of
respects: The Department of Justice concedes that moviegoers
in Las Vegas suffered no direct injury as a result of the
allegedly illegal transactions; nor does the record reflect
complaints from Syufy’s bought-out competitors, as the sales
were made at fair prices and not precipitated by any monkey
husiness; and the supposedly oppressed movie companies have
weighed in on Syufy’s side. The dJustice Department
nevertheless remains intent on rescuing this platoon of
Goliaths from a single David.

After extensive discovery and an 8% day trial, the learned
district judge entered comprehensive findings of fact and
conclusions of law, holding for Syufy. He found, inter alia, that
Syufy’s actions did not injure competition because there are no
barriers to entry—others could and did enter the market—and
that Syufy therefore did not have the power to control prices or
exclude the competition. While Justice raises a multitude of
issues in its appeal, these key findings of the district court

*  The Honorable Justin L. Quackenbush, United States District Judge for the
Eastern District of Washington, sitting by designation.
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present the greatest hurdle it must overcome.

Facts

Gone are the days when a movie ticket cost a dime,
popcorn a nickel and theatres had a single screen: This is the
age of the multiplex. With more than 300 new films released
every year—each potentially the next Batman or E.T.—many
successful theatres today run a different film on each of their
six, twelve or eighteen screens. The multiplex offers something
for everyone: Moviegoers can choose from a wider selection of
films; theatre operators are able to balance profits and losses
from blockbusters and flops, and to reduce manpower by
consolidating concession islands; the producers, of course, like
having the extra screens on which to display their wares.

Raymond Syufy understood the formula well. In 1981, he
entered the Las Vegas market with a splash by opening a six-
screen theatre. Newly constructed and luxuriously furnished, it
put existing facilities to shame. Syufy’s entry into the Las
Vegas market caused a stir, precipitating a titanic bidding
war.! Soon, theatres in Las Vegas were paying some of the
highest license fees in the nation, while distributors sat back
and watched the easy money roll in.

It is the nature of free enterprise that fierce, no holds
barred competition will drive out the least effective participants
in the market, providing the most efficient allocation of
productive resources. And so it was in the Las Vegas movie
market in 1982. After a hard fought battle among several

1. Film distributors do not hand out prints for free; they sell exhibition
licenses. These licenses normally specify a percentage of weekly house receipts,
known as license fees, payable by the theatre owner to the distributor. Where
more than one theatre in a given area volunteers to pay the license fee for a
particular film, the distributor has several options: It can license the film to more
than one theatre in the area; it can award the film to a particular theatre with
which it has an ongoing relationship; or it can let them all bid for exclusive
exhibition rights. Where the distributor adopts the competitive bidding approach, as
virtually all distributors did in Las Vegas prior to October 1984, the high bid
usually includes a guarantee—a minimum fee payable to the distributor even if the
film bombs.

As bidding in Las Vegas grew more fierce, guarantee amounts went over the
top. Too often, the bids were so high that theatre owners ran up substantial
losses. The industry refers to these as busted guarantees, meaning that because
the film did less business than was expected, the theatre was trapped into paying
the higher guarantee amount instead of the percentage of box office it had
negotiated. Occasionally, guarantees in Las Vegas were so high that they exceeded
the gate at a particular theatre.
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contenders, Syufy gained the upper hand. Two of his rivals,
Mann Theatres and Plitt Theatres, saw their future as rocky
and decided to sell out to Syufy. While Mann and Plitt are
major exhibitors nationwide, neither had a large presence in
Las Vegas. Mann operated two indoor theatres with a total of
three screens; Plitt operated a single theatre with three
screens. Things were relatively quiet until September 1984; in
September, Syufy entered into earnest negotiations with
Cragin Industries, his largest remaining competitor.? Cragin
sold out to Syufy midway through October, leaving Roberts
Company, a small exhibitor of mostly second-run films, as
Syufy’s only competitor for first-run films in Las Vegas.

It is these three tramsactions—Syufy’s purchases of the
Mann, Plitt and Cragin theatres—that the Justice Department
claims amount to antitrust violations.® As government counsel
explained at oral argument, the thrust of its case is that “you
may not get monopoly power by buying out your competitors.”
Tr. of Oral Arg. at 1.

DISCUSSION

Competition is the driving force behind our free enterprise
system. Unlike centrally planned economies, where decisions
about production and allocation are made by government
bureaucrats who ostensibly see the big picture and know to do
the right thing, capitalism relies on decentralized
planning—millions of producers and consumers making
hundreds of millions of individual decisions each year—to
determine what and how much will be produced. Competition
plays the key role in this process: It imposes an essential
discipline on producers and sellers of goods to provide the
consumer with a better product at a lower cost; it drives out
inefficient and marginal producers, releasing resources to
higher-valued uses; it promotes diversity, giving consumers
choices to fit a wide array of personal preferences; it avoids
permanent concentrations of ecomomic power, as even the

2.  Cragin’s Redrock Theatre was an 1l-screen multiplex. It was sold to Syufy
when the enterprise fell upon hard times because of a dispute between partners
Lucille Cragin and Horst Schmidt.

3.  Specifically, the government’s complaint alleges monopolization and/or
attempted monopolization of a part of commerce in viclation of Section 2 of the
Sherman Act, 15 U.S.C. § 2 (1988), and substantial lessening of competition by
acquisition within a line of commerce in violation of Section 7 of the Clayton Act,
15 U.S.C. § 18 (1988).
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largest firm can lose market share to a feistier and hungrier
rival. If, as the metaphor goes, a market economy is governed
by an invisible hand, competition is surely the brass knuckles
by which it enforces its decisions.

When competition is impaired, producers may be able to
reap monopoly profits, denying consumers many of the benefits
of a free market. It is a simple but important truth, therefore,
that our antitrust laws are designed to protect the integrity of
the market system by assuring that competition reigns freely.
While much has been said and written about the antitrust laws
during the last century of their existence, ultimately the court
must resolve a practical question in every monopolization case:
Is this the type of situation where market forces are likely to
cure the perceived problem within a reasonable period of time?
Or, have barriers been erected to constrain the normal
operation of the market, so that the problem is not likely to be
self-correcting? In the latter situation, it might well be
necessary for a court to correct the market imbalance; in the
former, a court ought to exercise extreme caution because
judicial intervention in a competitive situation can itself upset
the balance of market forces, bringing about the very ills the
antitrust laws were meant to prevent. See R. Coase, The Firm,
The Market, and the Law 117-19 (1988); R. Posner, Economic
Analysis of Law 324-25, 338-39 (3d ed. 1986).

It is with these observations in mind that we turn to the
case before us. Perhaps the most remarkable aspect of this case
is that the accused monopolist is a relatively tiny regional
entrepreneur while the alleged victims are humongous national
corporations with considerable market power of their own.
While this is not dispositive—it is conceivable that a little big
man may be able to exercise monopoly power locally against
large national entities—chances are it is not without
significance. Common sense suggests, and experience teaches,
that monopoly power is far more easily exercised by larger,
economically more powerful entities against smaller,
economically punier ones, than vice versa.

Also of significance is the government’s concession that
Syufy was only a monopsonist, not a monopolist.* Thus, the

4. Monopsony is defined as a “market situation in which there is a single
buyer or a group of buyers making joint decisions. Monopsony and monopsony
power are the equivalent on the buying side of monopoly and monopoly power on
the selling side.” R. Lipsey, P. Steiner & D. Purvis, Economics 976 (7th ed. 1984).

HeinOnline --- 1992 BYU L. Rev. 461 (1992) |




462 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [1992

government argues that Syufy had market power, but that it
exercised this power only against its suppliers (film
distributors), not against its consumers (moviegoers). This is
consistent with the record, which demonstrates that Syufy
always treated moviegoers fairly: The movie tickets, popcorn,
nuts and the Seven-Ups cost about the same in Las Vegas as in
other, comparable markets. While it is theoretically possible to
have a middleman who is a monopolist upstream but not
downstream, this is a somewhat counterintuitive scenario.
Why, if he truly had significant market power, would Raymond
Syufy have chosen to take advantage of the big movie
distributors while giving a fair shake to ordinary people? And
why do the distributors, the alleged victims of the
monopolization scheme, think that Raymond Syufy is the best
thing that ever happened to the Las Vegas movie market?

The answers to these questions are significant because,
like all antitrust cases, this one must make economic sense. See
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 587, 594 n.19, 596-97, 106 S.Ct. 1348, 1356, 1360 n.19,
1361-62, 89 L.Ed. 2d 538 (1986). Keeping in mind that
competition, not government intervention, is the touchstone of
a healthy, vigorous economy, we proceed to examine whether
the district court erred in concluding that Syufy does not, in
fact, hold monopoly power. There is universal agreement that
monopoly power is the power to exclude competition or control
prices. United States v. E. 1. du Pont de Nemours & Co., 351
U.S. 377, 391, 76 S.Ct. 994, 1004, 100 L.Ed. 1264 (1956); Syufy
Enters. v. American Multicinema, Inc., 793 F.2d 990, 993 (9th
Cir. 1986), cert. denied, 479 U.S. 1031, 107 S.Ct. 876, 93 L.Ed.
2d 830 (1987). The district court determined that Syufy
possessed neither power. As the government’s case stands or
falls with these propositions, the parties have devoted much of
their analysis to these findings. So do we.

1. Power to Exclude Competition

It is true, of course, that when Syufy acquired Mann’s,
Plitt's and Cragin’s theatres he temporarily diminished the
number of competitors in the Las Vegas first-run film market.
But this does not necessarily indicate foul play; many legiti-
mate market arrangements diminish the number of competi-
tors. It would be odd if they did not, as the nature of competi-
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tion is to make winners and losers.’ If there are no significant
barriers to entry, however, eliminating competitors will not
enable the survivors to reap a monopoly profit; any attempt to
raise prices above the competitive level will lure into the mar-
ket new competitors able and willing to offer their commercial
goods or personal services for less. See Metro Mobile CTS, Inc.
v. New Vector Commun., Inc., 892 F.2d 62, 63 (9th Cir. 1989).

Time after time, we have recognized this basic fact of eco-
nomic life:

A high market share, though it may ordinarily raise an infer-
ence of monopoly power, will not do so in a market with low
entry barriers or other evidence of a defendant’s inability to
control prices or exclude competitors.

Oahu Gas Serv., Inc. v. Pacific Resources, Inc., 838 F.2d 360,
366 (9th Cir.), cert. denied, ___ U.S. ___, 109 S.Ct. 180 102
L.Ed.2d 149 (1988) (citation omitted). See also Hunt-Wesson
Foods, Inc. v. Ragu Foods, Inc., 627 F.2d 919, 924 (9th Cir.
1980), cert. denied, 450 U.S. 921 (1981) (“Blind reliance upon
market share, divorced from commercial reality, [can] give a
misleading picture of a firm’s actual ability to control prices or
exclude competition.”).® There is nothing magic about this
proposition; it is simple common sense, embodied in the Anti-
trust Division’s own Merger Guidelines:

If entry into a market is so easy that existing competitors

5. See 3 P. Areeda & D. Turner, Antitrust Law § 608e, at 20-21 (1978); L.
Sullivan, Handbook of the Law of Antitrust § 34, at 96 (1977). Given this reality,
it would be perverse to expect rivals engaged in head on competition to act like
best friends; indeed, it would be cause for suspicion if they did.

6. We have previously held that a district court acts within the legitimate
scope of its discretion in determining that evidence of a high market share estab-
lishes a prima facie antitrust violation, shifting to the defendant the burden of
rebutting the prima facie violation. See California v. American Stores Co., 872 F.2d
837, 842 (9th Cir. 1989), reversed on other grounds, ___ U.S. __, 110 S.Ct. 1858,
109 L.Ed. 2d 240 (1990). The converse is not true, however; evidence of a high
market share does not require a district court to conclude that there is an anti-
trust violation. In fact, such a conclusion normally should not be drawn where the
evidence also indicates that there is no barrier to entry into the relevant market.
See Oahu Gas Serv., Inc. v. Pacific Resources, Inc., 838 F.2d 360, 366 (9th Cir.),
cert. denied, 488 U.S. 870, 109 S.Ct. 180, 102 L.Ed.2d 149 (1988); accord American
Stores, 872 F.2d at 842 (“An absence of entry barriers into a market constrains
anticompetitive conduct, irrespective of the market’s degree of concentration.”). The
explanation is simple; where entry barriers are low, market share does not accu-
rately reflect the party’s market power. United States v. Waste Mgmt., Inc., 743
F.2d 976, 982-83 (2d Cir. 1984).
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could not succeed in raising price for any significant period of
time, the Department is unlikely to challenge mergers in that
market.

Antitrust Policies and Guidelines, U.S. Dep’t of Justice, Merger
Guidelines § 3.3, reprinted in 4 Trade Reg. Rep. (CCH) {
13,103 at 20,562 (1988).

The district court, after taking testimony from a dozen and
a half witnesses and examining innumerable graphs, charts,
statistics and other exhibits, found that there were no barriers
to entry in the Las Vegas movie market. Our function is nar-
row: we must determine whether that finding is clearly errone-
ous. See Oahu Gas, 838 F.2d at 363, 367. Our review of the
record discloses that the district court’s finding is amply sup-
ported by the record.

We bypass as surplusage the hundreds of pages of expert
and lay testimony that support the district court’s finding, and
focus instead only on a single—to our minds conclusive—item.
Immediately after Syufy bought out the last of his three com-
petitors in October 1984, he was riding high, having captured
100% of the first-run film market in Las Vegas. But this utopia
proved to be only a mirage. That same month, a major movie
distributor, Orion, stopped doing business with Syufy, sending
all of its first-run films to Roberts Company, a dark horse com-
petitor previously relegated to the second-run market.” Roberts
Company took this as an invitation to step into the major
league and, against all odds, began giving Syufy serious compe-
tition in the first-run market. Fighting fire with fire, Roberts
opened three multiplexes within a 13-month period, each hav-
ing six or more screens. By December 1986, Roberts was oper-
ating 28 screens, trading places with Syufy, who had only 23.
At the same time, Roberts was displaying a healthy portion of
all first-run films. In fact, Roberts got exclusive exhibition
rights to many of its films, meaning that Syufy could not show
them at all.

By the end of 1987, Roberts was showing a larger percent-
age of first-run films than was the Redrock multiplex at the

7. Second-run films are the same as first-run films, only older. When a film is
initially released for public exhibition, it is in its first run. Once public demand for
the film has fallen off (but usually before it is reduced to a dead calm), the first-
run theatre will ship it out to make room for something more recent. The film
may then open elsewhere in the same area, usually at a lower ticket price, this
being the film’s second run.
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